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VIRGINIA STATE BAR  
COUNCIL  

VIRTUAL MEETING 
RICHMOND, VA  

SATURDAY, FEBRUARY 27, 2021 

AGENDA 

9:00 a.m.  Council Meeting – Virtual Meeting 

I. Administrative Matters

FOIA compliance issues; taking the roll; roll call votes, etc.

II. Reports and Information Items

A. President's report – Brian L. Buniva, President 1 

B. Executive Director's report – Karen A. Gould, Executive Director 2 

C. Financial report – Crystal T. Hendrick, Finance/Procurement Director 3

D. Bar Counsel's report – Renu M. Brennan, Bar Counsel 4 

E. Report on IBIS replacement – Cameron M. Rountree, Deputy
Executive Director

F. Conference of Local and Specialty Bar Associations report – 5 
Susan G. Rager, chair

G. Diversity Conference report – Sheila M. Costin, chair 6 

H. Senior Lawyers Conference report –  Margaret A. Nelson, chair 7 

I. Young Lawyers Conference report – Melissa Y. York, president 8 

J. Introduction of new Council at-large members: Molly E. Newton,
Joanna L. Suyes, and Nicole E. Upshur

III. Action Items

A. Approval of minutes of October 23, 2020 meeting 9 
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 B.  Proposed reduction of Clients’ Protection Fund assessment  10 

– Phillip V. Anderson, vice chair, Clients’ Protection Fund Board 
 

C.  Proposed reduction in delinquency fees in Paragraph 19 –  11  
    Karen A. Gould, Executive Director     

 
D.  Approval of the FY 2022 Proposed Budget – Marni E. Byrum,  12 

    chair, Standing Committee on Budget & Finance 
 
E.  Proposed changes to Paragraph 4 of the SCV Rules of Court   13 

and the VSB Bylaws regarding president-elect elections – Marni E.  
Byrum, Immediate Past President                   

 
           F.  Proposed revisions to Paragraph 13 – Peter A. Dingman, chair,    14 
    Standing Committee on Lawyer Discipline 
      

G.   Proposed revisions to Paragraph 13.1 extending the time for   15 
     completion of the professionalism course – Maureen D. Stengel, 

Director of Bar Services 
 

H.  Proposed LEO 1878 regarding a successor lawyer’s duties in a  17 16 
contingent fee matter – Dennis J. Quinn, Chair, Standing Committee  
on Legal Ethics  

 
   

       IV. Notice of Upcoming Receptions, Dinners & Meetings  
 

2:00 p.m. Tuesday, April 20, 2021, Executive Committee meeting, Omni 
Richmond Hotel, 100 S. 12th Street., Richmond. 
 
7:00 p.m. Tuesday, April 20, 2021, Council Dinner, Omni Richmond Hotel,  
100 S. 12th Street, Richmond.  
 
9:00 a.m., Wednesday, April 21, 2021, Council meeting, Omni Richmond Hotel, 
100 S. 12th Street, Richmond. 
 
12 Noon, Thursday, June 17, 2021, lunch and Executive Committee meeting, 
Hilton Hotel, 3001 Atlantic Avenue, Virginia Beach. 
 
6:30 p.m., Thursday, June 17, 2021, Council reception and dinner, Hilton Hotel, 
3001 Atlantic Avenue, Virginia Beach. 
 
9:00 a.m., Friday, June 18, 2021, Council meeting, Hilton Hotel, 3001 Atlantic 
Ave., Virginia Beach. 
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12:30 p.m., Thursday, September 9, 2021, lunch and Executive Committee 
meeting, 3rd Floor Conference Room, Bank of America Building, 1111 E. Main 
St., Richmond. 
 
12:30 p.m., Thursday, October 28, 2021, lunch and Executive Committee 
meeting, The Omni Homestead Resort, 7696 Sam Snead Hwy, Hot Springs. 
 
6:30 p.m., Thursday, October 28, 2021, Council reception and dinner, The Omni 
Homestead Resort, 7696 Sam Snead Hwy, Hot Springs. 
 
9:00 a.m., Friday, October 29, 2021, The Omni Homestead Resort, 7696 Sam 
Snead Hwy, Hot Springs. 
 
12 noon, Friday, February 25, 2022, lunch and Executive Committee meeting, 
1111 E. Main St., 3rd Floor Conference Room, Richmond (Bank of America 
building). 
 
6:30 p.m., Friday, February 25, 2022, Council reception and dinner, Virginia 
Museum of Fine Arts, 200 N. Arthur Ashe Blvd., Richmond. 
 
9:00 a.m., Saturday, February 26, 2022, Council meeting, Omni Richmond Hotel, 
100 S. 12th Street, Richmond.    
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*ALL unfinished business of the Legal Ethics Committee is confidential, pursuant to
SCV Rule Part 6, Section IV, Paragraph 10. 

VIRGINIA STATE BAR 
STANDING COMMITTEE ON LEGAL ETHICS 

Thursday, December 12, 2019  
10:00 a.m. 

Richmond, Virginia  

AGENDA 

I. APPROVAL OF MINUTES

II. RULES OF PROFESSIONAL CONDUCT

A. Rule 3.8 – Additional Responsibilities of Prosecutors

B. Rule 4.2 – Communication with Represented Persons

C. Rule 1.8 – Conflict of Interest: Prohibited Transactions

III. OPINIONS

A. LEO 1892 – Imputation of Personal Interest Conflicts

B. LEO 1878 – Successor Lawyer’s Duties to Explain and Provide for Reasonable Fees

C. LEO 1850 – Outsourcing (revisions)

IV. ADJOURNMENT

4



Virginia State Bar  
Seeking Public Comment 

1111 East Main Street, Suite 700 
Richmond, Virginia 23219-0026 

Telephone: (804) 775-0500
---------------- 

Facsimile: (804) 775-0501   TDD (804) 775-0502

MEDIA CONTACT: James M. McCauley, Ethics Counsel 

RELEASE DATE: December 13, 2019 

VIRGINIA STATE BAR’S 
STANDING COMMITTEE ON LEGAL ETHICS 

SEEKING PUBLIC COMMENT ON LEGAL ETHICS OPINION 1878 

RICHMOND - Pursuant to Part 6, § IV, ¶ 10-2(C) of the Rules of the Supreme Court of Virginia, 

the Virginia State Bar’s Standing Committee on Legal Ethics (“Committee”) is seeking public 

comment on proposed advisory Legal Ethics Opinion 1878, Successor Lawyer’s Duties to 

Include in a Written Engagement Agreement Provisions Relating to Predecessor Counsel’s 

Quantum Meruit Legal Fee Claim in a Contingent fee matter. 

This proposed opinion generally addresses the ethical duties of an attorney who assumes 

representation of a client in a contingent fee matter when predecessor counsel may have a claim 

against the client or a lien for legal fees earned on a quantum meruit basis against the proceeds of 

a recovery. 

In this proposed opinion, the Committee concluded that successor counsel in a contingent 

fee matter must charge a reasonable fee and must adequately explain her fee to the client. If the 

client, predecessor counsel, and successor counsel cannot agree in advance of successor 

counsel’s engagement how predecessor counsel’s fee will be calculated, then successor counsel 

should address in her written contingent fee agreement the client’s potential obligation to pay 

fees to discharged counsel, as well as that successor counsel’s fees might need to be adjusted in 

view of predecessor counsel’s quantum meruit lien, so as to ensure that successor counsel’s fee is 

reasonable using the factors identified in Rule 1.5(a).  Successor counsel may represent the client 

in negotiations and litigation involving the predecessor counsel’s claim of lien, provided that 
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# # # 

there is no conflict Rule 1.7(a)(2) or the client gives informed consent to a potential conflict 

under Rule 1.7(b). 

Inspection and Comment 

The proposed advisory opinion may be inspected at the office of the Virginia State Bar, 

1111 East Main Street, Suite 700, Richmond, Virginia 23219-0026, between the hours of 9:00 

a.m. and 4:30 p.m., Monday through Friday.  Copies of the proposed advisory opinion can be

obtained from the offices of the Virginia State Bar by contacting the Office of Ethics Counsel at

804-775-0557, or can be found at the Virginia State Bar’s website at http://www.vsb.org.

Any individual, business, or other entity may file or submit written comments in support 

of or in opposition to the proposed opinion with Karen A. Gould, Executive Director of the 

Virginia State Bar, not later than February 7, 2020. Comments may be submitted via email to 

publiccomment@vsb.org. 
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January 2020: rules changes, discipline, and 2020 CLEs
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View this email as a webpage

Governance

On November 1, 2019, the Supreme Court of Virginia  
amended Rule 1A:5 regarding Virginia Corporate Counsel
and Corporate Counsel Registrants , effective January 1,
2020.

The  Standing Committee on Legal Ethics  seeks
comments on proposed amendments to Rule 1.8, a proposed new legal ethics opinion,
and amendments to existing LEO 1850. Full details here .

Effective December 9, 2019, the United States Court of Appeals for the Fourth Circuit
amended four local rules to better conform with December 1, 2019, amendments to the
Federal Rules of Appellate Procedure.

Be a Bar leader! The Virginia State Bar seeks Virginia lawyers and nonlawyers to serve
on its many boards and committees that work to improve the legal system in the
Commonwealth. 

The Virginia Judges and Lawyers Assistance Program (VJLAP) unveiled a
new website with a number of resources and a 24/7/365 assistance line as it looks toward
an expansion in the coming year. 

Discipline

Recent disciplinary actions :

Robert Earl Schulz , license revoked, effective December 9, 2019.

Alfred Lincoln Robertson Jr. , license suspended, effective December 6, 2019.

Michael Anthony Cole , license suspended, effective January 2, 2020.

Vincent   Mark   Amberly , license suspended, effective January 5, 2020. 

James McMurray Johnson , public reprimand, effective December 6, 2019.

Share: Like 0 Share
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Compliance

Still haven’t finished your 2019 CLE requirement ? The next deadline is 4:45
pm EST on February 1, 2020 . After this date, the late filing fee increases to
$200. You may pay your noncompliance fee and late filing fees online with a
Visa or MasterCard.

Pro Bono / Access to Justice

Nominate a pro bono star! The deadline for nominating a lawyer for
the 2020 Legal Aid Award and a 3L law student for the Oliver
White Hill Law Student Pro Bono Award is March 8, 2020. More
information on the awards and the procedures may be found here .

Already broken that New Year's resolution? Here's one to try: Make
pro bono a resolution for 2020. It’s easier than ever with Virginia
Free Legal Answers , the online pro bono portal where Virginia attorneys can
anonymously provide advice and counsel to Virginians in need from the comfort of your
home or office. Register here .

The Virginia Lawyer Referral Service (VLRS) needs you! This year, joining the VLRS is
free for lawyers new to the service, and as always the VLRS gives Virginians a simple,
affordable way to speak to a lawyer. Please consider becoming a panel member and
helping to provide access to justice.

2020 CLE, Events & Awards

50th Annual Criminal Law Seminar, Charlottesville & Williamsburg – Feb 7 & 14
Bar Leaders Institute, Lewis Ginter Botanical Garden, Richmond – March 6
YLC Bench-Bar Conference, Lewis Ginter Botanical Gardens – March 13
Solo & Small-Firm Practitioner Forum, Eastern Shore Community College, Melfa
– April 3
Techshow CLE, Richmond Convention Center April 27 – early registration is open!
Leroy R. Hassell Sr. Indigent Criminal Defense Seminar, Richmond Convention
Center; (Remote locations: Wytheville Meeting Center and James Madison
University, Festival Conference & Student Center, Harrisonburg) – May 1
Solo & Small-Firm Practitioner Forum, Institute for Advanced Learning and
Research, Danville – May 19
VSB Annual Meeting, Virginia Beach – June 18-20

Thank you to the advertisers and contributors who made
Virginia Lawyer a vibrant record of the Commonwealth's
legal community in the last decade. Virginia Lawyer is the
only publication that reaches every member of the VSB in
Virginia and across the USA, and remains accessible
online for years to come.
Our last issue of the decade focused on pro bono and the
myriad ways Virginia lawyers work to improve access to
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justice.
If you would like to stop receiving a paper copy of the
magazine, you may opt out by logging onto the member
portal .

Check out the VSB classifieds if you are looking for a new job or have a position to
post. Lawyer job listings of 50 words or less are free for VSB members. Other
listings are $1.50 a word for online and in the Virginia Lawyer . There’s no less
expensive way to reach all 50,000+ Virginia lawyers.

Stay connected to your bar:

       

This email is a service of the Virginia State Bar. Unsubscribers will not receive notices about changes to
the rules of professional conduct, legal ethics opinions, compliance reminders, presidents' messages, or

notices from sections and conferences of which they are a member. Read the Bar's digital privacy policy .

NOTE: Do not "update profile" below to change your email with the VSB.
Do that by logging into the VSB's website .
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The Virginia State Bar

Professional Guidelines
Search the Professional Guidelines

Home > Actions on Rule Changes and Legal Ethics Opinions > LEO 1878 regarding a
successor lawyer’s duties in a contingent fee matter.

Proposed | LEO 1878 regarding a successor lawyer’s duties
in a contingent fee matter. Comments extended until March
20, 2020.
Pursuant to Part 6, § IV, ¶ 10-2(C) of the Rules of the Supreme
Court of Virginia, the Virginia State Bar’s Standing Committee
on Legal Ethics is seeking public comment on proposed advisory Legal Ethics Opinion 1878,
Successor Lawyer’s Duties to Include in a Written Engagement Agreement Provisions Relating to
Predecessor Counsel’s Quantum Meruit Legal Fee Claim in a Contingent Fee Matter.

This proposed opinion generally addresses the ethical duties of an attorney who assumes
representation of a client in a contingent fee matter when predecessor counsel may have a claim
against the client or a lien for legal fees earned on a quantum meruit basis against the proceeds
of a recovery.

In this proposed opinion, the committee concluded that successor counsel in a contingent fee
matter must charge a reasonable fee and must adequately explain her fee to the client. If the
client, predecessor counsel, and successor counsel cannot agree in advance of successor
counsel’s engagement how predecessor counsel’s fee will be calculated, then successor counsel
should address in her written contingent fee agreement the client’s potential obligation to pay fees
to discharged counsel, as well as that successor counsel’s fees might need to be adjusted in view
of predecessor counsel’s quantum meruit lien, so as to ensure that successor counsel’s fee is
reasonable using the factors identified in Rule 1.5(a). Successor counsel may represent the client
in negotiations and litigation involving the predecessor counsel’s claim of lien, provided that there
is no conflict under Rule 1.7(a)(2) or the client gives informed consent to a potential conflict under
Rule 1.7(b).

View proposed LEO 1878 (pdf)

Inspection and Comment

The proposed advisory opinion may be inspected above or at the office of the Virginia State Bar,
1111 East Main Street, Suite 700, Richmond, Virginia 23219, between the hours of 9:00 a.m. and
4:30 p.m., Monday through Friday, excluding holidays. Copies of the proposed advisory opinion
can be obtained from the offices of the Virginia State Bar by contacting the Office of Ethics
Counsel at 804-775-0557.

Any individual, business, or other entity may file or submit written comments in support of or in
opposition to the proposed opinion with Karen A. Gould, Executive Director of the Virginia State
Bar, not later than March 20, 2020. Comments may be submitted via email

VSB Home
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Rules of Professional Conduct
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to publiccomment@vsb.org.

Updated: January 7, 2020

© 1996 - 2020 Virginia State Bar | Privacy Policy
1111 East Main Street, Suite 700 | Richmond, Virginia 23219-0026
All Departments: (804) 775-0500
Voice/TTY: 711 or (800) 828-1120
Office Hours: Mon.-Fri. 8:15 a.m. to 4:45 p.m. (excluding holidays)
The Clerk's Office does not accept filings after 4:45 p.m.
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Home News Ethics Committee Seeks Comments on Proposed LEO and Rule Changes

NEWS AND INFORMATION

December 16, 2019
Ethics Committee Seeks Comments on Proposed LEO and
Rule Changes
The Standing Committee on Legal Ethics seeks comments on proposed amendments to
Rule 1.8, a proposed new legal ethics opinion, and amendments to existing LEO 1850.

The proposed amendments to Rule 1.8, which concerns conflicts of interest, would add a
new paragraph and comments to establish a bright-line rule prohibiting sexual relations with
a current client unless the relationship predated the lawyer-client relationship.

Proposed LEO 1878 concerns a successor lawyer’s duties to include in a written
engagement agreement provisions relating to predecessor counsel’s quantum meruit legal
fee claim in a contingent fee matter.

And proposed revisions to LEO 1850, which pertains to the outsourcing of legal services,
simplify and streamline the scenarios and analysis in the opinion – and clarify what a lawyer
must disclose to a client when outsourcing services. 

The deadline for comment on all three proposals has been extended to March 20,
2020. Follow the links above to view the full proposed amendments, commentary, and
information on how to submit comments. 
Updated: Jan 07, 2020

News Archives

Home News Events Committees and Boards Conferences Sections Publications Classifieds Contact Us About the Bar

2020

2019

2018

2017

2016

2015

2014

2013

2012

2011

2010

2009

Professional Regulation

Real Estate Settlement
Agents
Disciplinary System Actions
Ethics Questions and
Opinions
FAQs for Lawyers Who
Receive A Bar Complaint
FAQs for Suspended &
Revoked Lawyers
Fee Dispute Resolution
Program
Guide to Lawyer Discipline
How to File a Misconduct
Complaint About a Lawyer
Lawyer Advertising and
Solicitation
Professional Guidelines and
Rules of Professional
Conduct

Lawyer Resources

Lawyer Compliance
Requirements for New
Virginia Lawyers
Status Changes & Limited
Admission
Annual Dues & Fees
Mandatory Continuing Legal
Education
Professional Entities
Real Estate Settlement
Agents
Insurance & Risk
Management
Administrative Suspensions
Lawyer Well-Being
Publications & Resources
for Lawyers
Transition Into Emeritus

Public Resources

Attorney Records Search
Clients' Protection Fund
Fee Dispute Resolution
Program
FOIA - Rights and
Responsibilities
Frequently Asked Questions
How to File a Misconduct
Complaint About a Lawyer
Lawyer Directory
Lawyer Referral Service
Pro Bono / Access to Legal
Services
Self-Help Website
Resources and Publications
Advertising
Classifieds

About the Bar

Annual Reports
Bar Council
Executive Committee
Committees and Boards
Bar Service Opportunities
Bar Staff: Whom to Contact
Past Presidents of Virginia
State Bar
Conferences
Sections
Job Postings
Directions
Disaster Resources
Privacy Policy

© 1996 - 2020 Virginia State Bar

1111 East Main Street, Suite 700 
Richmond, Virginia 23219-0026

All Departments: (804) 775-0500

Voice/TTY: 711 or (800) 828-1120

Office Hours: Mon.-Fri. 8:15 a.m. to 4:45 p.m. 
(excluding holidays) 
The Clerk's Office does not accept filings after 4:45 p.m.

Privacy Policy
Contact Us
Job Postings

Professional Regulation Lawyer Resources Public Resources About the Bar

12

https://www.vsb.org/
https://www.vsb.org/site/news/
https://www.vsb.org/site/about/legal-ethics
https://www.vsb.org/pro-guidelines/index.php/rule_changes/item/rule_1.8
https://www.vsb.org/pro-guidelines/index.php/rule_changes/item/leo_1850
https://www.vsb.org/
https://www.vsb.org/
https://www.vsb.org/site/news
https://www.vsb.org/site/events
https://www.vsb.org/site/about/committees-and-boards
https://www.vsb.org/site/members/conferences
https://www.vsb.org/site/members/sections
https://www.vsb.org/site/publications/publications-home
https://www.vsb.org/site/classified_ads
https://www.vsb.org/site/about/bar-staff
https://www.vsb.org/site/about
https://www.vsb.org/site/news/2020
https://www.vsb.org/site/news/2019
https://www.vsb.org/site/news/2018
https://www.vsb.org/site/news/2017
https://www.vsb.org/site/news/2016
https://www.vsb.org/site/news/2015
https://www.vsb.org/site/news/2014
https://www.vsb.org/site/news/2013
https://www.vsb.org/site/news/2012
https://www.vsb.org/site/news/2011
https://www.vsb.org/site/news/2010
https://www.vsb.org/site/news/2009
https://www.vsb.org/site/regulation
https://www.vsb.org/site/regulation/real-estate
https://www.vsb.org/site/regulation/real-estate
https://www.vsb.org/site/regulation/disciplinary-system-actions
https://www.vsb.org/site/regulation/ethics
https://www.vsb.org/site/regulation/ethics
https://www.vsb.org/site/regulation/faqs_bar_complaint
https://www.vsb.org/site/regulation/faqs_bar_complaint
https://www.vsb.org/site/regulation/faqs_for_suspended_revoked_lawyers
https://www.vsb.org/site/regulation/faqs_for_suspended_revoked_lawyers
https://www.vsb.org/site/public/fee-dispute-resolution-program
https://www.vsb.org/site/public/fee-dispute-resolution-program
https://www.vsb.org/site/regulation/lawyer-discipline
https://www.vsb.org/site/regulation/inquiry
https://www.vsb.org/site/regulation/inquiry
https://www.vsb.org/site/regulation/advertising-and-solicitation
https://www.vsb.org/site/regulation/advertising-and-solicitation
https://www.vsb.org/pro-guidelines/index.php
https://www.vsb.org/pro-guidelines/index.php
https://www.vsb.org/pro-guidelines/index.php
https://www.vsb.org/site/members
https://www.vsb.org/site/members
https://www.vsb.org/site/members/new
https://www.vsb.org/site/members/new
https://www.vsb.org/site/members/limited
https://www.vsb.org/site/members/limited
https://www.vsb.org/site/members/requirements
https://www.vsb.org/site/members/mcle-courses
https://www.vsb.org/site/members/mcle-courses
https://www.vsb.org/site/members/professional-entities-registration-forms
https://www.vsb.org/site/regulation/real-estate
https://www.vsb.org/site/regulation/real-estate
https://www.vsb.org/site/members/insurance
https://www.vsb.org/site/members/insurance
https://www.vsb.org/site/members/administrative-suspensions
https://www.vsb.org/site/members/lawyer_well_being
https://www.vsb.org/site/publications/publications-home#lawyers
https://www.vsb.org/site/publications/publications-home#lawyers
https://www.vsb.org/site/members/emeritus
https://www.vsb.org/site/public
https://www.vsb.org/attorney/attSearch.asp
https://www.vsb.org/site/public/clients-protection-fund
https://www.vsb.org/site/public/fee-dispute-resolution-program
https://www.vsb.org/site/public/fee-dispute-resolution-program
https://www.vsb.org/site/public/virginia_foia
https://www.vsb.org/site/public/virginia_foia
https://www.vsb.org/site/public/faqs
https://www.vsb.org/site/regulation/inquiry
https://www.vsb.org/site/regulation/inquiry
https://member.vsb.org/attsearch/search.aspx
https://www.vsb.org/vlrs
https://www.vsb.org/site/pro_bono
https://www.vsb.org/site/pro_bono
https://www.vsb.org/site/public/self_representation
https://www.vsb.org/site/publications/publications-home
https://www.vsb.org/site/publications/ad-info
https://www.vsb.org/site/classified_ads
https://www.vsb.org/site/about
https://www.vsb.org/site/about/annual-reports
https://www.vsb.org/site/about/council
https://www.vsb.org/site/about/officers
https://www.vsb.org/site/about/committees-and-boards
https://www.vsb.org/site/about/bar_service_opportunities
https://www.vsb.org/site/about/bar-staff
https://www.vsb.org/site/about/past-presidents-of-virginia-state-bar
https://www.vsb.org/site/about/past-presidents-of-virginia-state-bar
https://www.vsb.org/site/members/conferences
https://www.vsb.org/site/members/sections
https://www.vsb.org/site/jobs
https://www.vsb.org/site/about/directions
https://www.vsb.org/site/members/disaster-resources/
https://www.vsb.org/site/about/privacy-policy
https://www.vsb.org/site/events
https://www.vsb.org/site/about/privacy-policy
https://www.vsb.org/site/about/bar-staff
https://www.vsb.org/site/jobs
https://www.vsb.org/site/regulation
https://www.vsb.org/site/members
https://www.vsb.org/site/public
https://www.vsb.org/site/about


Virginia State Bar - News - Ethics Committee Seeks Comments on Proposed LEO and Rule Changes

https://www.vsb.org/site/news/item/ethics_committee_seeks_comments[1/8/2020 12:29:29 PM]

Rule Changes, Statutory
Changes, Actions on Legal
Ethics Opinions, and
Comments on Proposed
Changes
Public Disciplinary Hearings
Unauthorized Practice of
Law

Status
Pro Bono & Access to Legal
Services
Trust Accounts & IOLTA
Virginia Lawyer Referral
Service

Healthcare Decisions Day
Job Postings

13

https://www.vsb.org/pro-guidelines/index.php/rule_changes
https://www.vsb.org/pro-guidelines/index.php/rule_changes
https://www.vsb.org/pro-guidelines/index.php/rule_changes
https://www.vsb.org/pro-guidelines/index.php/rule_changes
https://www.vsb.org/pro-guidelines/index.php/rule_changes
https://www.vsb.org/site/regulation/public-disciplinary-hearings
https://www.vsb.org/site/regulation/unauthorized-practice
https://www.vsb.org/site/regulation/unauthorized-practice
https://www.vsb.org/site/members/emeritus
https://www.vsb.org/site/pro_bono
https://www.vsb.org/site/pro_bono
https://www.vsb.org/site/members/trust-account-depositories
https://www.vsb.org/vlrs
https://www.vsb.org/vlrs
https://www.vsb.org/site/public/healthcare-decisions-day/
https://www.vsb.org/site/jobs


14



15



 

 

 

 

 

March 19, 2020 

 

 

Karen Gould, Esq. 

Executive Director 

Virginia State Bar 

111 E. Main Street, Suite 700 

Richmond, VA 23219 

  

 

Re: Proposed Legal Ethics Opinion 1878 

 

 

Dear Karen, 

 

 Please accept this letter as the formal comment of the Virginia Trial Lawyers Association 

(“VTLA”) on Proposed Legal Ethics Opinion 1878 (“PLEO 1878”), related to the ethical duties 

of successor counsel in a contingent fee matter.  PLEO 1878 recommends that successor counsel 

include certain provisions in their written engagement agreement regarding predecessor 

counsel’s legal fee claim.  VTLA opposes these recommendations for the reasons stated below. 

 I am the President of VTLA.  I have also practiced plaintiff’s personal injury law for 25 

years.  Like a large percentage of VTLA’s nearly 2,000 members, I regularly utilize contingency 

fee agreements.  Additionally, I have had a number of clients over the years who have hired me 

and my firm after originally retaining another attorney.  

 The ethical duties that successor counsel owes to her client upon undertaking contingent 

representation following discharge of prior counsel are already well-established.  While PLEO 

1878’s summary of those duties is helpful, its recommendations regarding the content that should 

be included in successor attorney fee agreements are based on incorrect assumptions regarding 

interactions between the client and successor counsel and the information typically available to 

successor counsel at the time of engagement.  As a result, this portion of PLEO 1878 is likely to 

do more harm than good. 

 PLEO 1878 states: 

[i]n many cases, successor counsel’s review of predecessor counsel’s file 

reveals how far predecessor counsel progressed with the claim by way of 

investigation, negotiation, and litigation, to include discovery conducted 

and responded to, and the consultation and retention of experts.  Thus, 

successor counsel should in many if not most cases be able to determine 
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at the very least that predecessor counsel will have an enforceable lien for 

fees which will be in addition to successor counsel’s legal fees. 

PLEO 1878 goes on to state that although the value of predecessor counsel’s quantum meruit 

claim may not be easily determined at that time, substantial information related to the 

predecessor’s counsel’s work on the case is usually available at the time successor counsel and 

the client enter into a fee agreement. 

This statement is largely incorrect. 

PLEO 1878 assumes that the majority of clients first meet with successor counsel after 

the client has terminated predecessor counsel, that the client has their entire file with them, and 

that the client and subsequent counsel enter into a contingency engagement agreement during 

their first meeting.  The reality is much different. 

The majority of cases begin with a phone call and/or an in-person meeting.  Typically, 

the client has not yet terminated their relationship with predecessor counsel and is simply 

seeking a second opinion or information related to replacing their existing counsel, as permitted 

by Rule 4.2 (Comment (4); see LEOs 369 and 1890).  This is the stage when the prospective 

client is in most need of, and will most benefit from, information regarding the termination of 

their existing lawyer, the quantum meruit lien their existing lawyer may have and assert upon 

termination, how successor counsel will be paid, etc.  However, because successor counsel 

cannot accept employment at this stage  – predecessor counsel has not yet been discharged –  

there is no engagement/fee agreement within which to include the information suggested in 

PLEO 1878.  Simply stated, the prospective client most needs that information while they are 

considering terminating their lawyer and hiring new counsel, not after they have already 

terminated counsel and they are signing a fee agreement with successor counsel.  This 

information can be, and currently is, being provided verbally to prospective clients.  Written 

documentation in a fee agreement should not be necessary or required. 

In addition, contrary to what is stated in PLEO 1878, it is rare that a client has the entirety 

of their file with them at the time of signing an engagement agreement with successor counsel.  

Subsequent counsel should not be required to include this information in their written fee 

agreements because they cannot discuss the work that the predecessor did, the value that they 

added to the case, and how that will affect the quantum meruit claim, until subsequent counsel 

has had an opportunity to receive and review the complete file. 

VTLA also questions why PLEO 1878 treats contingency fee agreements differently than 

other written fee agreements.  For example, Rule 1.5 regarding fees applies to all lawyer 

engagements.  While contingency fee engagements are different from hourly or flat-fee 

arrangements, that does not mean that hourly or flat-fee arrangements are exempt from ethical 

requirements.  VTLA does not suggest that the committee also impose specific requirements on 

other fee agreements.  Rather, VTLA suggests that if attorneys engaged in hourly or flat-fee (or 

any alternative fee arrangement other than contingency fee) work are considered capable of 

adequately satisfying their Rule 1.5 ethical obligations to their clients, then attorneys who work 

on a contingency fee basis should be treated similarly.  
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 Finally, VTLA is concerned that by itemizing information to be conveyed to the client, as 

PLEO 1878 does in lines 162-173, there is a risk that the client will only be provided with that 

mandatory, minimum amount of information.  An attorney who includes requirements a-c from 

PLEO 1878 in her fee agreement with her new client will likely believe, with a reasonable basis 

to do so, that she has fully satisfied her ethical obligations to the client.  In some cases, that may 

be true.  However, each case is unique, as is each client.  VTLA submits that the Committee 

should remove the one-size-fits-all checklist, and focus instead on counsel’s ethical obligations 

generally (as PLEO 1878 otherwise does well), which in turn will encourage counsel to tailor 

their communications to suit the needs of the case and client. 

 We appreciate your consideration of our formal comments regarding Proposed LEO 

1878.  We are happy to discuss this with the Committee in greater detail if desired, and you are 

welcome to contact the undersigned at 804-257-7528 with any questions. 

 

      Very truly yours, 

 

 

      Jason W. Konvicka 
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Kristi R. Hall
Executive Assistant/Paralegal
Virginia State Bar
1111 East Main Street, Ste. 700 | Richmond, VA 23219-0026
804/775.0557 | Fax 804/775.0597 | hall@vsb.org | www.vsb.org

The Virginia State Bar is a state agency that protects the public by educating and assisting lawyers to practice ethically
and competently, and by disciplining those who violate the Supreme Court's Rules of Professional Conduct, all at no cost
to Virginia taxpayers.

From: Hall, Kristi
To: crouchandcrouch@gmail.com
Cc: Gould, Karen; McCauley, Jim; Hall, Kristi; publiccomment
Subject: FW: [EXTERNAL SENDER] Proposed LEO 1878
Date: Friday, March 20, 2020 2:32:55 PM

Dear Mr. Crouch,

Thank you for your comment to the Standing Committee on Legal Ethics’ proposed LEO 1878. The
Legal Ethics Committee will consider your comment at its next meeting.

Feel free to call with any questions you may have.

Best,

From: John Crouch <crouchandcrouch@gmail.com> 
Sent: Friday, March 20, 2020 12:01 PM
To: publiccomment <PublicComment@vsb.org>
Subject: [EXTERNAL SENDER] Proposed LEO 1878

[EXTERNAL SENDER]
Karen,

I have almost no experience with contingent fees, so these comments may be misplaced, but they
are accurate as far as I can tell.

The LEO displays abundant foresight, humility, and appreciation of real-world realities. I have no
complaints about it, as far as it goes.

1. Regarding potential conflicts of interest in negotiating fee-splitting with predecessor counsel:

Aren’t there many situations where the arrangements for splitting the fee will not result in any
change in the total fee that the client 
will pay (as a deduction from the proceeds of the suit)? In those cases, it looks to me like the real
interested parties in the negotiation 
would be the new and old lawyers, not the client. Not that the client’s understanding and consent
isn’t vital, but I don’t see the potential
for a conflict of interest there. I can see how it would still be a good idea to get a waiver of any
potential conflict of interest in all cases. 
But it would help to lay out the variations, alternatives, and consequent choices more systematically.
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In the example given in the paragraph near the bottom of Page 8, starting with Line 206, I think this
is addressed, but it doesn’t state
explicitly what I think is the case (and I don’t know if that’s what the drafters thought, or not):
There’s no conflict in that situation, NOT 
because the lawyer has no personal interest at stake (she does), but because the CLIENT has no
interest at stake.
 
The following wording is also confusing: "to limit the client’s liability to payment of a specific total
fee which is reasonable in light of 
predecessor counsel’s agreed or adjudicated quantum meruit compensation.”
Does “total fee” mean the total that will be owed to all the lawyers? That meaning is consistent with
my understanding of when there
would not be any conflict of interest.
However, the phrase "which is reasonable in light of predecessor counsel’s ... compensation” makes
it sound like the phrase “total fee”
only means the fee that the new lawyer would get. Because it is not the grand total of all fees to all
lawyers, but rather the new lawyer’s 
share of that grand total, whose reasonableness depends partly on the predecessor’s work and fees.
 
On the other hand, are there situations where the conflict isn’t waivable? Or at least, isn’t waived? In
those situations, where can clients
actually go for advice or representation on this issue?
 
2. Regarding charging the client for work that only increases the lawyer’s gain, not the client’s:
 
This is an important issue, but it seems like mostly a separate issue, although the quoted ABA
opinion on it includes material that informs
the conflict-of-interest issue. There should be a separate short section or paragraph of the LEO
explicitly saying not to charge for such work.
Or cross-referring to rules or LEOs that already say so (if any).
 
But the above suggestion, or even the existing wording, leaves an avenue open for literalist mis-
application: When the fees are contingent, 
not hourly, how is it determined what tasks the lawyer is or is not charging for? Do all lawyers keep
detailed time records in all contingent-
fee cases? If not, some clients may claim that if the lawyer did it, then the contingent fee is partly for
it, and so the lawyer is charging for it.
Even in my hourly-billing cases, I have learned that I not only should not charge for certain non-
lawyer or non-productive work, but that the 
bills should not even say anything that could be interpreted as possibly including such work, and
should expressly no-charge it. And even
then, I still have some clients who respond as if I had charged for the most useless or non-lawyer
work that they were aware of me doing.
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So it would help to include a blanket absolution, saying that an otherwise reasonable fractional
contingent fee will not be interpreted as 
charging for such non-chargeable work. And to advise making it explicit in the engagement
agreement, and in any timekeeping or billing 
records, that there is no charge for it.

John

John Crouch
Crouch & Crouch Law Offices
2111 Wilson Boulevard, Suite 800
Arlington, Virginia  22201
703-528-6700
Fax 703-522-9107
john@crouch.law
www.crouchfamilylaw.com
Fellow, International Academy of Family Lawyers (Formerly IAML)
and International Academy of Collaborative Professionals
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From: McCauley, Jim
To: Hall, Kristi
Subject: FW: EXTERNAL SENDER Draft LEO 1878_with LCH edits Dec 15 2020
Date: Monday, March 1, 2021 4:05:25 PM

Kristi—here is the email thread to go along with the redlined draft w/Len Heath’s suggestions.

James McCauley, Ethics Counsel  
Virginia State Bar
1111 East Main Street, Suite 700 | Richmond, Virginia 23219-0026
(804) 775-0565
www.vsb.org |mccauley@vsb.org

COVID-19 Update: The VSB continues to provide essential services to Virginia’s lawyers and the public. However, we have
taken steps to keep the health and safety of our members, employees, and the general public at the forefront of our actions
during this rapidly changing situation. The VSB ethics hotline is fully operational and you may either call 804-775-0564 or send
an email to ethicshotline@vsb.org Ethics hotline inquires are for lawyers and judges only and are strictly confidential.  We will
not share any information about an inquiry without the express written consent of the inquirer.

From: McCauley, Jim 
Sent: Tuesday, December 15, 2020 3:55 PM
To: Len Heath <lheath@hovplc.com>
Cc: Hall, Kristi <Hall@vsb.org>; Hedrick, Emily <hedrick@vsb.org>
Subject: RE: EXTERNAL SENDER Draft LEO 1878_with LCH edits Dec 15 2020

Len,

Thanks for reviewing the LEO again and offering your suggestions. I will see that the Committee sees
them on Thursday when it reviews it again.

Happy holidays to you, Len.

Best,
Jim

James McCauley, Ethics Counsel  
Virginia State Bar
1111 East Main Street, Suite 700 | Richmond, Virginia 23219-0026
(804) 775-0565
www.vsb.org |mccauley@vsb.org

COVID-19 Update: The VSB continues to provide essential services to Virginia’s lawyers and the public. However, we have
taken steps to keep the health and safety of our members, employees, and the general public at the forefront of our actions
during this rapidly changing situation. The VSB ethics hotline is fully operational and you may either call 804-775-0564 or send
an email to ethicshotline@vsb.org Ethics hotline inquires are for lawyers and judges only and are strictly confidential.  We will
not share any information about an inquiry without the express written consent of the inquirer.
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From: Len Heath <lheath@hovplc.com> 
Sent: Tuesday, December 15, 2020 3:37 PM
To: McCauley, Jim <mccauley@vsb.org>
Subject: EXTERNAL SENDER Draft LEO 1878_with LCH edits Dec 15 2020

Jim,

Good afternoon. Attached are my suggestions. If you have any questions about
them, just give me a call. I thank the committee for revisiting this proposed LEO
and making good substantive changes. Happy Holidays my friend.

Len

Leonard C. Heath, Jr., Esquire
Heath, Overbey, Verser & Old, PLC
The Atrium Building
11832 Rock Landing Drive, Suite 201
Newport News, VA  23606
Telephone No.:  (757) 243-1461
Fax No.:             (757) 599-0735
Email Address:  lheath@hovplc.com
Firm Website:  hovplc.com

The information contained in this electronic message is legally privileged and
confidential under applicable law, and is intended only for the review and use
of the individual or entity named above.  If you are not the intended recipient
of this message, you are hereby notified that any use, distribution, copying, or
disclosure of this communication is strictly prohibited.  If you have received this
communication in error, please notify Heath, Overbey, Verser & Old, PLC at
(757) 599-0734 or by return email to vpember@hovplc.com, and purge the
communication immediately without making any copy or distribution.
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This is a DRAFT OPINION and may be revised or withdrawn until finalized by the Ethics 
Committee – 12-17-2020 

1 

LEO 1878: 1 

SUCCESSOR COUNSEL’S ETHICAL DUTY TO INCLUDE IN A 2 

WRITTEN ENGAGEMENT AGREEMENT PROVISIONS RELATING TO 3 

PREDECESSOR COUNSEL’S QUANTUM MERUIT LEGAL FEE CLAIM 4 

IN A CONTINGENT FEE MATTER 5 

I. INTRODUCTION6 

This opinion examines the ethical duties of an attorney who assumes 7 

representation of a client in a contingent fee matter when predecessor 8 

counsel may have a claim against the client or a lien for legal fees earned 9 

on a quantum meruit basis against the proceeds of a recovery.1 10 

A lawyer discharged without cause from representation in a contingent fee 11 

matter may assert a lien upon the proceeds of a recovery ultimately 12 

obtained in the same matter by successor counsel. The Virginia cases2 13 

which address a discharged attorney’s quantum meruit fee entitlement do 14 

not set forth a legal principle which states how a successor attorney’s legal 15 

fee should be calculated under these circumstances.3   16 

17 

It is beyond the purview of this Committee to advocate a legal principle 18 

which limits either counsel’s fee to a given percentage or dollar amount of 19 

the recovered sums, or to a particular method of calculation. Lawyers must, 20 

however, observe the  ethical requirements in the Rules of Professional 21 

Conduct to adequately explain fees charged to a client, how those fees are 22 

calculated and to impose only reasonable fees. Successor counsel in a 23 

contingent fee matter must adequately explain at the inception of the 24 

1 See, § 54.1-3932 of the 1950 Code of Virginia, as amended, and Virginia Legal Ethics Opinion 1865 
“Obligations of a Lawyer in Handling Settlement Funds when a Third Party Lien or Claim Is Asserted.” 

2 Heinzman v. Fine, Fine, Legum and Fine, 217 Va. 958, 234 S.E.2d 282 (1977); Fary v. Aquino, 218 Va. 
889 , 241 S.E.2d 799(1978); Hughes v. Cole, 251 Va. 3, 465 S.E.2d 820 (1996). 

3 In contrast, for example, Louisiana has identified a governing legal principle that the total fee charged by 
both attorneys could not exceed the largest fee to which the client had agreed.  See, Saucier v. Hayes 
Dairy Products, Inc., 373 So.2d 102 (1979) wherein the Supreme Court of Louisiana remanded a case to 
the trial court to adjudicate both original counsel’s and successor counsel’s respective fee entitlements. 
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representation the client’s potential obligation to all counsel, and should 25 

ensure that her fee ultimately charged to the client is reasonable.  Rules 26 

1.5(a) and (b) provide: 27 

RULE 1.5. Fees. 28 

(a) A lawyer's fee shall be reasonable.  The 29 

factors to be considered in determining the 30 

reasonableness of a fee include the following: 31 

(1) the time and labor required, the novelty and 32 

difficulty of the questions involved, and the skill 33 

requisite to perform the legal service properly; 34 

(2) the likelihood, if apparent to the client, that 35 

the acceptance of the particular employment will 36 

preclude other employment by the lawyer; 37 

(3) the fee customarily charged in the locality 38 

for similar legal services;  39 

(4) the amount involved and the results 40 

obtained; 41 

(5) the time limitations imposed by the client or 42 

by the circumstances;  43 

(6) the nature and length of the professional 44 

relationship with the client;  45 

(7) the experience, reputation, and ability of the 46 

lawyer or lawyers performing the services; and  47 

(8) whether the fee is fixed or contingent. 48 

(b) The lawyer's fee shall be adequately 49 

explained to the client.  When the lawyer has not 50 

regularly represented the client, the amount, basis or 51 

rate of the fee shall be communicated to the client, 52 
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preferably in writing, before or within a reasonable 53 

time after commencing the representation.  54 

[Emphasis is supplied.] 55 

 56 

II. QUESTIONS AND ANALYSES 57 

 58 

A. What must successor counsel address in her written 59 

contingent fee agreement when predecessor counsel may be 60 

entitled to a fee based on quantum meruit? 61 

An attorney who accepts a case wherein predecessor counsel has 62 

performed legal services toward effecting the ultimate recovery must advise 63 

the client of potential liability to predecessor counsel for work performed by 64 

the latter prior to discharge. Successor counsel may not have knowledge of 65 

the nature and extent of the work performed by the client’s former attorney 66 

or the opportunity to review predecessor counsel’s complete file before 67 

being engaged by the client. For example, the client may have engaged or 68 

consulted with successor counsel before discharging the predecessor 69 

counsel. Successor counsel’s information about the status of the claim at 70 

the time she is engaged may be limited or even non-existent.. The 71 

successor attorney nonetheless must warn advise the client that the 72 

predecessor attorney may have an enforceable lien for fees which will be in 73 

addition to successor counsel’s legal fees. 74 

The Committee recognizes that the successor attorney may lack 75 

information sufficient to advise the client of the value of predecessor 76 

counsel’s services. Even if the predecessor counsel has identified a dollar 77 

amount for his claimed lien,4  that lien or dollar amount the amount of the 78 

lien or the lien itself may be in dispute or challenged. Under some 79 

circumstances, it may be difficult for the client, predecessor counsel, and 80 

successor counsel to agree upon how predecessor counsel is to be 81 

                                                            
4 See, Legal Ethics Opinion 1812, “Can Lawyer Include in a Fee Agreement a Provision Allowing for 
Alternative Fee Arrangements Should Client Terminate Representation Mid-Case without Cause”.  There 
are instances when a discharged counsel’s compensation based on his hourly rate would result in an 
unreasonable fee. 

33



This is a DRAFT OPINION and may be revised or withdrawn until finalized by the Ethics 
Committee – 12-17-2020 

 
 

4 
 

compensated when a recovery is achieved. In addition to the “unknown” of 82 

the recovery to be had, if any, there are other “unknowns,” such as the 83 

balance of work which will actually be required to complete the matter and 84 

the extent to which predecessor counsel’s legal services will have 85 

contributed to the recovery and relieved successor counsel from performing 86 

services otherwise required. Without knowledge of what tasks were 87 

performed by the discharged lawyer, it is also possible that the successor 88 

lawyer will duplicate those tasks.  89 

The presence of unknowns may require that how predecessor counsel will 90 

be compensated must await the time of recovery upon the claim.  91 

Nevertheless, if replacement successor counsel accepts a contingent fee 92 

client knowing that the client has discharged their former attorney, 93 

replacement successor counsel must advise the client of the former  94 

predecessor attorney’s potential lien for fees against the settlement or 95 

recovery obtained by replacement successor counsel. 96 

ABA Formal Opinion 487, issued on June 18, 2019,5 speaks to successor 97 

counsel’s obligation to provide an adequate explanation of her fees thusly: 98 

Although Rules 1.5(b) and 1.5(c) do not 99 

specifically address obligations when one 100 

counsel replaces another, both rules are 101 

designed to ensure that the client has a clear 102 

understanding of the total legal fee, how it is to 103 

be computed, when it is to be paid, and by whom.  104 

***  A contingent fee agreement that fails to mention 105 

that some portion of the fee may be due to or claimed 106 

by the first counsel in circumstances addressed by 107 

this opinion is inconsistent with these requirements 108 

of Rule 1.5(b) and (c).  To avoid client confusion, 109 

making the disclosure in the fee agreement itself is 110 

the better practice, but this disclosure may be made 111 

                                                            
5 Fee Division with Client’s Prior Counsel 
https://www.americanbar.org/content/dam/aba/images/news/2019/06/FormalOpinion487.pdf 
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in a separate document associated with the 112 

contingent fee agreement and provided to the client 113 

at the same time.   [Emphasis and ellipsis supplied.] 114 

In 1989, the San Francisco Bar Association issued LEO 1989-1, which 115 

answered, among others, the question under review here: “Where a client 116 

discharges Lawyer A in a contingency fee case and consults Lawyer B, 117 

may Lawyer B replace Lawyer A on a contingency fee basis without 118 

advising the client of Lawyer A's claim for fees?” The opinion concluded 119 

that 120 

a contingency client should be advised by the 121 

successor attorney of the existence and effect of the 122 

discharged attorney's claim for fees on the 123 

occurrence of the contingency as part of the terms 124 

and conditions of the employment by the successor 125 

attorney. This will enable the client to knowingly and 126 

intelligently determine whether to pursue litigation 127 

and choose an appropriate attorney. 128 

In reaching that conclusion, the writers stated that  129 

it is better practice for an attorney who proposes to 130 

succeed a discharged attorney in a contingency fee 131 

matter to advise the client concerning the discharged 132 

attorney's quantum meruit claim for fees, particularly 133 

under current California law where the client's 134 

obligation to the discharged attorney for 135 

payment of the quantum meruit claim could be in 136 

addition to the contingency fee paid the 137 

successor attorney. ***  [Emphasis and ellipsis 138 

supplied.] 139 

This Committee endorses the view expressed in San Francisco Bar 140 

Association issued LEO 1989-1 and ABA Formal Opinion 487, and further 141 
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opines that Virginia Rules of Professional Conduct 1.5(b) and (c)6 require 142 

that successor counsel, at the inception of proposed representation in a 143 

contingent fee matter, advise her client in writing of the client’s potential 144 

obligation to pay legal fees based upon quantum meruit to prior counsel. 145 

Successor counsel should address both the client’s potential fee obligation 146 

to prior counsel and to successor counsel under the her contingency fee 147 

agreement. Although each attorney’s fee must be reasonable under Rule 148 

1.5(a), a client who discharges her first counsel without cause may be 149 

obligated to pay combined fees in excess of the contingent fee which 150 

applied to her engagement with predecessor counsel. The important 151 

consideration is that successor counsel make the client aware of that 152 

possibility. See also Rule 1.4(b) which requires that a lawyer explain a 153 

matter to the extent reasonably necessary to permit the client to make 154 

informed decisions regarding the representation. 155 

In order to document compliance with the obligations imposed by Rules1.4, 156 

1.5(b) and (c), the Committee recommends that successor counsel in a 157 

contingent fee matter include in her proposed contingent fee agreement 158 

with the client, the following general principles (but this exact language is 159 

not required): 160 

a. the state of the law in Virginia regarding perfection of attorneys’ 161 
liens and quantum meruit awards available to attorneys 162 
discharged without cause; 163 
 164 

b. a statement that the client’s recovery may be subject to both the 165 
discharged lawyer’s attorney’s lien and the contingent fee charged 166 
by the successor lawyer; and whether the discharged lawyer’s lien 167 
would be included within or in addition to the successor lawyer’s 168 
contingency fee; 169 
 170 

                                                            
6 Rule 1.5(c), pertaining to contingent fee agreements, requires that “A contingent fee agreement shall 
state in writing the method by which the fee is to be determined. . .”  Thus, to the extent possible, the 
agreement should identify the means of determining the reasonable fee required by Rule 1.5(a) in view of 
predecessor counsel’s agreed or adjudicated quantum meruit fee entitlement in the event of a recovery 
via settlement or trial. 
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c. who bears the expense (legal fees and court costs, if any) of 171 
determining predecessor counsel’s fee entitlement, to include the 172 
cost of adjudicating the validity and amount of any claimed lien, 173 
through an interpleader action or otherwise. 174 
 175 

B. May successor counsel represent the client in negotiations and 176 

litigation involving the prior counsel’s claim of lien?  177 

One of the circumstances giving rise to a concurrent conflict of interest 178 

under Rule 1.7(a)(2)7 is when “a personal interest of the lawyer” presents a 179 

“significant risk” that her competent and diligent representation of the client 180 

would be “materially limited.” Thus, there may be instances when 181 

successor counsel cannot provide diligent and competent representation to 182 

a client because successor counsel herself would not be capable of 183 

exercising the independent professional judgment and objectivity required 184 

to assess the value of the relative contributions which she and the 185 

predecessor attorney made in effecting the recovery. The client may need 186 

independent legal advice and advocacy regarding the calculation of  187 

successor counsel’s fee, the value of predecessor counsel’s quantum 188 

meruit lien, and or the apportionment of any recovery between themamong 189 

counsel claiming a lien on the recovery and the client.  190 

Contracts between attorneys and their clients stand on a different footing 191 

than conventional contracts:   192 

Contracts for legal services are not the same as other 193 

contracts. 194 

                                                            

7RULE 1.7 Conflict of Interest: General Rule. 
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 

involves a concurrent conflict of interest. A concurrent conflict of interest exists if: 

(2) there is significant risk that the representation of one or more clients will be materially 
limited by the lawyer’s responsibilities to another client, a former client or a third person or by a 
personal interest of the lawyer. 
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"(I)t is a misconception to attempt to force an 195 

agreement between an attorney and his client into 196 

the conventional modes of commercial contracts. 197 

While such a contract may  have similar attributes, 198 

the agreement is, essentially, in a classification 199 

peculiar to itself. Such an agreement is permeated 200 

with the paramount relationship of attorney and client 201 

which necessarily affects the rights and duties of 202 

each." Krippner v. Matz, 205 Minn. 497, 506, 287 203 

N.W. 19, 24 (1939). 204 

Heinzman v. Fine, Fine, Legum and Fine, 217 Va. at 962, 234 S.E.2d at 205 

285, (1977). Although the Heinzman court was speaking to the issue of the 206 

enforceability of a discharged attorney’s contract, the principle that 207 

contracts between lawyers and clients stand on a different footing than 208 

ordinary commercial contracts applies equally to successor counsel. 209 

Whether a concurrent conflict of interest exists for successor counsel to 210 

represent her client in the determination of fees to be paid, both 211 

predecessor counsel must be assessed on a case-by-case basis. For 212 

example, a successor attorney, whose contingent fee agreement contains 213 

a provision for adjustment of her own fee by the amount of the predecessor 214 

attorney’s quantum meruit claim so as to limit the client’s liability to 215 

payment of a specific total fee which is reasonable in light of predecessor 216 

counsel’s agreed or adjudicated quantum meruit compensation, may 217 

ethically represent the client in negotiations with or litigation against prior 218 

counsel, but at no additional charge to the client. ABA Formal Opinion 487 219 

addresses the ethical issues involved when successor counsel seeks to 220 

charge her client fees related to any dispute with predecessor counsel 221 

regarding his fees: 222 

Successor counsel’s compensation for representing 223 

the client in the client’s dispute with predecessor 224 

counsel must be reasonable, which in this context 225 

means, at a minimum, that the successor counsel 226 
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cannot charge the client for work that only increases 227 

the successor counsel’s share of the contingent fee 228 

and does not increase the client’s recovery. 229 

Successor counsel must also obtain the client’s 230 

informed consent to any conflict of interest that exists 231 

due to successor counsel’s dual roles as counsel for 232 

the client and a party interested in a portion of the 233 

proceeds. 234 

The “informed consent” referred to in the hypothetical posed in ABA Formal 235 

Opinion 487 must above quotation should be obtained under Rule 1.7(b).8  236 

But, as stated above, whether a concurrent conflict of interest exists with its 237 

commensurate duty to obtain informed consent must be assessed on a case-238 

by-case basis.  239 

In sum, successor counsel may represent the client in negotiations and 240 

litigation involving the prior counsel’s claim of lien, provided she has 241 

explained to the client the any potential material limitations conflict by 242 

acting in the a dual role.  In these situations where successor counsel’s 243 

representation is materially limited by a concurrent conflict of interest, the 244 

                                                            

8 RULE 1.7 Conflict of Interest: General Rule. 
(b)  Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a 

lawyer may represent a client if each affected client consents after consultation, and: 

(1)  the lawyer reasonably believes that the lawyer will be able to provide competent and 
diligent representation to each affected client; 

(2)  the representation is not prohibited by law;    

(3)  the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other proceeding before a 
tribunal; and 

(4)  the consent from the client is memorialized in writing.  
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client’s informed consent must be obtained, pursuant to Rule 1.7(b). (a)(2) 245 

with the client’s informed consent.  246 

III. CONCLUSION247 

Successor counsel in a contingent fee matter must charge a reasonable 248 

fee and must adequately explain her fee to the client. If the client, 249 

predecessor counsel, and successor counsel cannot determine or agree in 250 

advance of successor counsel’s engagement how predecessor counsel’s 251 

fee will be calculated, then successor counsel must advise the client of the 252 

client’s potential obligation to pay fees on a quantum meruit basis to 253 

discharged counsel, as well as the successor counsel’s fees under theher 254 

contingent fee agreement, each of which  both of which must be 255 

reasonable using the factors identified in Rule 1.5(a). When applicable, 256 

successor counsel should advise the client that the combined fees of both 257 

counsel may exceed the amount which would have been paid to 258 

predecessor counsel in the event the client had not changed counsel. 259 

Successor counsel may represent the client in negotiations and litigation 260 

involving the predecessor counsel’s claim of lien, provided that there is no 261 

conflict under Rule 1.7(a)(2) or that she obtains informed consent to a 262 

potential conflict in accordance with Rule 1.7(b). 263 
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Please add this email string to the EC materials for Thursday, Kristi. Thanks.
 

 

James McCauley, Ethics Counsel  
Virginia State Bar
1111 East Main Street, Suite 700 | Richmond, Virginia 23219-0026
(804) 775-0565
www.vsb.org |mccauley@vsb.org

 
COVID-19 Update: The VSB continues to provide essential services to Virginia’s lawyers and the public. However, we have
taken steps to keep the health and safety of our members, employees, and the general public at the forefront of our actions
during this rapidly changing situation. The VSB ethics hotline is fully operational and you may either call 804-775-0564 or send
an email to ethicshotline@vsb.org Ethics hotline inquires are for lawyers and judges only and are strictly confidential.  We will
not share any information about an inquiry without the express written consent of the inquirer.

 

From: Konvicka, Jason W. <Jason.Konvicka@AllenandAllen.com> 
Sent: Tuesday, December 15, 2020 11:53 AM
To: McCauley, Jim <mccauley@vsb.org>
Cc: Valerie OBrien <vobrien@vtla.com>; Elliott Buckner <ebuckner@breitcantor.com>
Subject: EXTERNAL SENDER RE: Proposed LEO 1878
 
Jim,
 
Thank you for your reaching out.
 
I forwarded your e-mail to Elliott Buckner, Mark Dix and Valerie O’Brien at VTLA.
 
I also re-reviewed everything again.
 
VTLA has no further comments or objections to Proposed LEO 1878 as currently
drafted.
 
Best regards,
 
Jason
 

Jason W. Konvicka
Attorney

Allen, Allen, Allen & Allen
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Tel: 804.257.7528 | 800.768.2222 
804.257.7589 fax
1809 Staples Mill Road | Richmond, VA 23230

Confidentiality Notice - This message is intended only for the named recipient and may contain information that is
confidential, subject to attorney-client privilege, the work-product doctrine and other privileges. If the reader of this message
is not the intended recipient, you are hereby notified that any use, dissemination, distribution or copy of this communication is
strictly prohibited. If you have received this communication in error, please notify the sender immediately by return email and
delete the original message at once.

From: McCauley, Jim <mccauley@vsb.org> 
Sent: Monday, December 14, 2020 11:03 AM
To: Konvicka, Jason W. <Jason.Konvicka@AllenandAllen.com>
Subject: Proposed LEO 1878
 
Dear Mr. Konvicka,
 
I am reaching out to you because you were kind enough to submit a comment on behalf of the VTLA
regarding Proposed LEO 1878 which addresses the duty of an attorney representing a client in a
contingent fee case, to advise the client that the lawyer the client discharged may have a lien on the
recovery or settlement obtained by the successor attorney. The proposed LEO has been substantially
rewritten since the version you reviewed when submitting your comment. I had some guidance from
my friend and colleague, Josh Silverman, who was most helpful.
 
I am sending you the latest version that the committee will be reviewing on Thursday of this week. I
am hoping you will have an opportunity before then to review the opinion and share your thoughts;
however, if that is not possible if you can review it at you earlier opportunity, I would be most
thankful.
 
Jim McCauley
 

 

James McCauley, Ethics Counsel  
Virginia State Bar
1111 East Main Street, Suite 700 | Richmond, Virginia 23219-0026
(804) 775-0565
www.vsb.org |mccauley@vsb.org
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AFFIDAVIT

I, Karen A. Gould, Executive Director at the Virginia State Bar, do hereby

swear and affirm that the foregoing documents are true copies of the original

documents on file in the offices of the Virginia State Bar regarding proposed

LEO 1878.

Given under my hand this 5th day of March 2021.

Karen A. Gould

STATE OF VIRGINIA

CITY OF RICHMOND, to-wit:

I, a Notary Public in and for the Commonwealth of Virginia, do hereby certify
that Karen A. Gould, personally known to me, appeared in person before me
and was by me duly sworn and thereupon executed in my presence and
acknowledged to me the truth and voluntariness of the foregoing Affidavit.

Given under my hand this 5th day of March 2021.

Notary Public
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